One of the cases that Mr. McKown mentioned is Secretary on
behalf of Michael J. Dunmire and James Estle v. Northern Coal
Co., 4 FMSHRC 126 (1982).  In that case the Commission stated
that where reasonably possible, a miner should ordinarily give
the operator an expression of the hazard at issue before leaving?
and if not possible, as soon after leaving as reasonably possi-
ble.  There should also be a good-faith belief as to the exis-
tence of the hazard.

Mr. McKown has made that same observation about the require-
ments for raising a refusal to work because of a hazardous con-
dition.  And, as Mr. McKown also pointed out, if a miner does
refuse to work, he should make the complaint about the unsafe
condition so that the operator would be able to take action to
correct the unsafe condition and protect other miners who are
still working.

I think that Mr. Zohn has stated in reply to Mr. McKown's
argument that there were no other people who could have been
assigned to shovel in this instance, but, it is a fact that
Cronin testified that when he went into the dinner hole, Hart
and Bizic were shoveling coal out of the feeder.  That was also
the testimony of Simms, except that Simms stated that DeMoss and
Hart were shoveling coal out of the feeder.  So, at least Cronin
agreed with Simms to the extent that they both testified that
Hart was shoveling coal out of the feeder,

By Cronin's only having asked Simms if there was power on
the feeder without expressly talking about the safety hazard,
Simms failed to realize that a safety hazard was involved.
Therefore, he also ordered Hart to shovel coal after Cronin and
Nixon declined to do so, and Cronin agrees that Hart was shovel-
ing coal at the time Cronin and Nixon left the feeder to go to
the dinner hole to await transportation out of the mine.

Now, as for the argument that all Cronin had to do was to
ask Simms if the power was on, and at that point it became Simms1
obligation to figure out what needed to be done and interpret
that as a refusal to work because of a safety hazard, the evi-
dence does not support an argument to that effect, because Simms
believed that as long as a person is not actually working on an
electrical circuit, it is only necessary to knock the circuit
breaker on the side of the machine to make it entirely safe to
work on such things as shoveling coal out of the feeder even if
a person is inside the feeder doing the shoveling.

The issue of whether power must be turned off at the power
source before mechanical labor, as distinguished from electrical
work, is performed on equipment was decided by the Commission in
Kaiser Steel Corp., 3 FMSHRC 2463 (1981).  In that case, theme car pool.
